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Copyright Uncharted waters

Pirates risk paying court costs

§ Hannah Francis

The studio pursuing Auystralians
who allegedly pirated its film Dal-
las Buyers Club could end up spend-
ing hundreds of thousands of dol-
lars to recover just $20 compensa-
tion per case if it chooses to pursue
individuals through the courts, a
leading intellectual property law-
yer says.

In a landmark Federal Court
case on Tuesday against several
Australian internet service pro-
viders including iiNet, Dallas Buy-
ers Club LLC won a “preliminary
discovery” case to obtain the
names and physical addresses of
4637 customers it alleged had
downloaded its film, for the pur-

poses of suing them for copyright
infringement.

However Shelston IP Lawyers
partner Mark Vincent said unlike
in the US, Australia did not have
statutory damages provisions pre-
seribing & minimum amount of
monetary compensation, and an
Australian court would likely order
damages only for the cost of legally
obtaining the film - about $20.

But Mr Vincent said a defendant
would still face considerable court
costs if they lost a case.

Marque Lawyers managing
partner Michael Bradley, repre-
senting Dallas Buyers Club, said
the pursuit of pirates in Australia
was about “seeking to send a much
bigger message to consumers

about the broader issue of unau-
thorised downloading and upload-
ing of copyright material”.

The comments come as the telco
industry on Wednesday finalised a
proposed anti-piracy scheme that
would see Australian ISPs give pir-
ates “three strikes” before copy-
right owners can seek a prelimin-
ary diseovery order to obtain their

‘details and sue them.

Under the new system, copy-
right owners will send lists of In-
ternet Protocol (IP) addresses that
belong to alleged illicit down-
loaders to a telco industry body.

This will be cross-checked
against the IP addresses of all Aus-
tralian internet users and warning
letters will be sent out.

Consumer groups CHOICE a
ACCAN warned the code wot
pave the way to so-called “spe:
lative invoicing” in Austral
which had seen rights holders su
as Dallas Buyers Club LLC se:
individuals overseas letters ¢
manding thousands of dollars.

But on Tuesday Justice Nye Pc
ram ordered that any draft lette
to alleged copyright infringers |
reviewed by him first.

Speaking of the industry co:
more generally, Mr Vincent sa
CHOICE'’s view around speculatj
invoices becoming a problem w.
“plainly wrong” as the feder
court had set a precedent wi:
Tuesday’s ruling.

With David Ran




How the Dallas Buyers Club case will affect you

[ Dominic Woolrych

TheDailasBuyers Club court case is
atipping point for online piracy in
Australia, with the balance of power

shifting from the ISPs and end-users

oack to the rights holders. In a year,
[ expect illicit downloads will be
lown by half.

This has profound implications
‘or internet users, but there is wrig-
jle room for downloaders - particu-
arly those who don't use BitT'orrent
-to obtain pirated content. The un-
-eliability of the data and the diffi-
wlty of linking IP addresses to indi-
ridual people will also make cases
lifficult for rights holders. -

Nhat does this mean for down-
oaders? This case sets aprecedent
n Australia for ISPs to hand over
:ustomer details to rights holders. It
sahuge issue for illicit downloaders
riecause it now makes it more diffi-
ult to download content in secret.
“he film industry saw the music in-
wustry get smashed by piracy and
hey do not want to go the same way.
The enforcement strategy of the
ights holders is two-fold: part oneis
2 go hard on people with enforce-
1ent letters (speculative invoicing);
art two is anew code proposed to
1e Australian Communications and
fedia Authority by rights holders
ndISPs.
Vho is being targeted? At this
:age, only users on the BitTorrent
latform are being targeted. Users
ho share files (known as seeders)
" “make available online” files and
mtent that infringe copyright are
ible.
ow do you get caught if you don’t
ied? Maverick Eye (the technology
at tracksillicit downloads) works
'pretending to be a BitTorrent
er and requests files. It then
ices the file to its original source
drecords the IP addressthat is
1aking available online”. iiNet ar-

Jared Leto and Matthew McConaughey in a scene from Dallas Buyers Club.

gued that “slivers” of files shared
peer-to-peer using BitT'orrent were
not substantial and therefore not
copyright infringement. But the
judge ruled only a “sliver” of file
needed to be shared for copyright to
be infringed. Therefore, it is only
sharers who are liable. However,
most BitTorrent programs auto-
matically default users to seeders
and often require and encourage all
user to share files. More often than
not youwillbe a “leecher” and a
“seeder”.

Can they prove that an individual
downloaded the content? They will
struggle to prove you actually down-
loaded it, especially if there ismore
than one person in your house. Un-
der Australian law, internet users
arenot required secure their inter-

net connection (for example their
Wi-Fi). Therefore it can be argued
that another individual downloaded
theinfringing copyright.

The inability to prove which indi-
vidual accessed your internet cou-
pled with the unreliability of Maver-
ick Eye will mean that proving illicit
downloading will be difficult.

What is speculative invoicing?
One of the main concerns of the
Jjudge inthe case was the use of
speculative invoicing. Speculative
invoicing is a practice not yet seen in
Australia to a great extent, The
practice has caused significant
problems in the US and UK where it
hasheen widely used by rights hold-
ers and their legal representatives,
Inthe US and UK, rights holders
engage in the mass distribution of

template style letters of demand to
suspected infringers. These letters
areused to exert pressure on in-
fringers to pay-up or else. In'the US
these letters are sent demanding
$UST000 (claiming they could get
$US150,000 if it went to court) and
people paid the $US7000 because
they were fearful of howmuch a
court case would cost.

Butthese letters may have little
legal effect under Australian law.

The Federal Court has ordered
rights holder letters are to be re-
ceived by the court before they are
sent to suspected infringers. It is
hoped that this will lower the risk of
“pay-up or else” tactics being used.

Dominic Woolrychis a lawyer and legal
product manager at LawPath.




